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Introduction.

Protecting Rural Lands:
A Market-Based, Efficient and

Culturally Appropriate Strategy
Using Rights of First Refusal
and the Nonprofit Sector.

Leaders in the western United States
face a common challenge in their efforts to
protect agricultural landscapes in a practical
and culturally appropriate manner. This article describes how state legislatures can use
the right of first refusal (RFR) mechanism and
engage the nonprofit sector and private interests to protect rural landscapes.
Any landscape protection program must
be designed with many constituencies in
mind. The RFR mechanism proposed in this
article appeals to all parties interested in rural landscape protection. Leaders will appreciate that the program is straightforward and
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easy to explain, applies market economics to
landscape protection, provides for accountability, and is more economical than other
land protection schemes, such as zoning restrictions and easement purchases. Private
landowners will appreciate that the process is
voluntary, provides economic benefits to
landowners, and protects rural cultural values. Land preservationists will embrace its
comprehensiveness, as it applies to all rural
land in a state. Land developers will be attracted by the added security for development planning. Recreationists will recognize
the potential for welcome public access to
private lands.
There are also political benefits in using
this clear and flexible mechanism. Political
leaders can solve a difficult public policy
problem with a cost-effective solution that
appeals to a broad constituency. Leaders in
the private and nonprofit sector gain another
method for achieving their individual goals
with the blessing of the state legislature. Finally, the public benefits because important
landscapes are protected for future generaI. See Ronald Benton Brown, An Examination of Real Estate Purchase Options, 12 NOVA L. REV. 147, 172 (1987). The
right of first refusal ripens into an option to buy when the
owner manifests a willingness to accept an arm's-length
good faith offer from a third person. Such an acceptable
offer establishes the market price. Id. at 175. Good faith,
also termed bona fides, involves honesty in purpose, or the
absence of intent to obtain an unconscionable advantage.
BLACK'S LAW DICTIONARY

701 (7th ed. 1999). The RFR is trig-

gered by the potential for an arm's-length sale. An arm'slength sale arrangement involves two parties who do not
have a confidential relationship and who come to the
purchase deal with "roughly equal bargaining power." Id. at
103.
2. An easement provides the holder with a nonpossessory interest in land owned by another person, allowing
the easement holder to use the land but not to occupy or
possess the land. JONW. BRUCE AND JAMES W. ELY, JR., THE
LAW OF EASEMENTS AND LICENSES IN LAND § 1.01 (1995). In
addition, an easement binds subsequent landowners to a
previous owner's agreement. See Carol M. Rose, Servitudes,
Security, and Assent: Some Comments on Professors French and

Reichman, 55 S.

CAL.

L. REV. 1403, 1403 (1982).

Traditionally, any special interest easement, like a
conservation easement, is usually established through a
voluntary contract between a landowner and an organization or governmental agency. See Melissa Waller Baldwin,
Conservation Comments: A Viable Tool for Land Preservation, 32 Land & Water L. Rev 89, 105 (1997).
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tions through an economical and comprehensive mechanism.
A. Land Protection Mechanism Summary
The state statutory framework for this
land protection mechanism sets the policy
goals and enables eligible rural landowners
to exchange a RFR for a waiver of a specified
amount of property taxes. The local government records the RFR and then transfers it to
the state, which reimburses the county for the
waived property taxes. In turn, the state
transfers the RFRs to a nonprofit organization
that has been designated to hold and exercise the RFR in a manner consistent with legislative goals.
In the future, when the landowner decides to sell the property, the nonprofit organization may choose to exercise the RFR.1
The nonprofit organization purchases the
property and applies easements 2 and other
conditions3 to the land in accord with policies established by the RFR legislation. 4 The
nonprofit organization would then promptly
resell the property on the open market. Any
A conservation easement is an example of an easement for a specific purpose of establishing limits or obligations to retain or protect agricultural, natural, scenic, or
open-space values of the property. An easement can include conditions for the preservation of agricultural operations. Id. at 103-06. See also James Boyd, Kathryn Caballero
& R. David Simpson, The Law and Economics of Habitat Conservation: Lessons from an Analysis of Easement Acquisitions, 19 STAN.
ENVTL. L.J. 209, 215 (2000).
A development easement
would dictate the kinds of development that can occur on
the encumbered land. In such cases, the easement provides "a long lasting security for land development and encouragelsl property owners to invest in the long term
improvements that are essential to the productive use of
real estate." Rose, supra at 1403.
The easements and restrictions placed on the property through this RFR activate when the current property
owner sells the property. This article assumes that any
easements or other condition to be placed on the land by
the nonprofit organization upon its exercise of the RFR
may include conservation, development or agricultural
easements.
3. Other conditions may include an additional RFR
that would allow the nonprofit organization to repurchase
the land when subsequent owners voluntarily decide to sell
the property. Thus, with each resale of the property, the
nonprofit organization could reassess the conditions
placed on the property in light of changed circumstances
or goals.
4. See Appendix A, Draft Legislation, § 1.
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subsequent owner would purchase the property subject to the protective conditions.
This RFR mechanism provides a longterm approach to land protection that protects the economic interests of current landowners and protects rural landscapes in order
to meet the goals set by the legislature. Over
time, most eligible property in the state will
pass through the RFR process and contribute
to landscape preservation consistent with
public priorities and policies set by the legislature.
B. Article Overview

1. Landscape Protection Issues for
Leaders.
For decades, land protection expectations have clashed with property rights expectations in the western United States. While
current land protection mechanisms have
provided some benefits, they have proven insufficient and show no prospect of meeting
the goal of comprehensive landscape protection for any state. By combining legislative
action with private economic benefits and
broad public interest oversight, the RFR
mechanism offers an effective means of comprehensive, perpetual landscape preservation
that can satisfy all interested parties.
A. Land Protection Expectations

This article describes the RFR mechanism. Part I reviews the issues encountered
by government and community leaders faced
with the challenges of economic development and preservation of rural landscapes.
Part II details the elements and process of the
RFR mechanism. Part III describes the state
legislature's role in the implementation and
operation of the RFR strategy and summarizes the model statutory framework. Part IV
explains the role of each entity in the RFR
mechanism. Part V outlines the RFR mechanism's strategic benefits, and analyzes it as a
market-based tool. Part VI discusses funding
options for the RFR mechanism.
Part VII
summarizes Part II - VI and presents a final
review of the strategy.
5.

HENRY L. DIAMOND

& PATRICK

F.

NOONAN, LAND USE

IN AMERICA, THE REPORT OF THE SUSTAINABLE

JECT 1

USE OF LAND

PRO-

(1996).

6. Patrick Gallagher, The Environmental, Social and CulNAT. RESOURCES & ENV'T. 219 (2001)
(detailing the costs of uncontrolled development on the
environment and the human population). The economic
cost of sprawl includes increases in expenditures for infrastructure and transportation. Developers and homebuyers
incur immediate costs for installing new water, sewer and
gas lines. Long-term costs for new services are borne by
the communities as a whole. See, e.g., Michael I. Stewart,
Growth and Its Implications: An Evaluation of Tennessee's Growth
Management Plan, 67 TENN. L. REV. 983, 998-99 (2000).

tural Impacts of Sprawl, 15

7. Stewart, supra note 6, at 992-96 (recognizing suburban growth benefits to real estate agents, builders and
lending institutions while allowing operation of the freemarket economy so people can exercise their choice of
where to live and at what cost).

People are increasingly choosing to live,
work and spend their free time outside the
confines of established urban areas. 5 This
population movement to formerly undeveloped rural areas complicates effective development, landscape preservation, growth
management, and maintenance of the social,
cultural and psychological health of rural
6
communities and their environments.
Development outside existing urban areas is inevitable. Suburban growth provides
7
demonstrable economic benefits to a region.
However, state and local governments are
also pressed to encourage economic development in a manner that preserves valuable ru8
ral landscapes.
8. The "smart growth" movement includes management of the types, amounts and location of development in
designated areas. Smart growth is a focus in several state
and local communities. See, e.g., John R. Nolon, Local Land
Use Controls that Achieve Smart Growth, 31 ENVTL. L. REPORTER
11025 (2001) (highlighting smart growth efforts in New
York); Patricia E. Salkin, Smart Growth at Century's End: The
State of the States, 31 THE URB. L. 601 (Summer 1999) (detailing smart growth activities being undertaken in Arizona,
Colorado, Delaware, Hawaii, Iowa, Maryland, Massachusetts, Michigan, Minnesota, Nevada, New Hampshire, New
Mexico, New York, Ohio, Pennsylvania, Tennessee, Utah,
Virginia and Wisconsin). But see Clint Bolick, Subverting the
American Dream: Government Dictated "Smart Growth" is Unwise
and Unconstitutional, Point/Counterpoint, 148 U. PA. L. REV. 859,
867-72 (2000) (suggesting that government planning
should not restrict development and unfairly burden landowners through regulation and mandated conditions).
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States recognize that suburban development creates pressures on rural landowners.
As the surrounding land is converted from agricultural to urban uses, land values rise and
rural landowners endure increased taxes and
agricultural operating costs. 9 The general
public's interest in preserving open spaces
and rural heritage is growing. There is widespread recognition that leaders must take action to address these concerns and meet
public expectations.' 0
B. Property Rights Expectations
While agricultural landowners are familiar with the ongoing threats to rural landscapes, they resist solutions that allow
government ownership of private property
and undue government regulation of current
9.

TOM

GROUND,

DANIELS

PROTECTING

&

DEBORAH

AMERICA'S

BOWERS,

FARMS

AND

HOLDING

OUR

FARMLAND

3

(1997). See also Jeanne S. White, Beating Plowshares into
Townhomes: The Loss of Farmland and Strategies for Slowing its Conversion to Nonagricultural Uses, 28 ENVTL. L. 113, 116-17 (1998).

10.

DANIELS

&

BOWERS,

supra

note

9,

at 3.

See also

White, supra note 9, at 116-17.
11. See, e.g., James B. Wadley & Pamela Falk, Lucas and
Environmental Land Use Controls in Rural Areas: Whose Land is it
Anyway? 19 WM . MITCHELL L. REV. 331, 333 (1993).
12. See

AMERICAN

FARMLAND

TRUST,

SAVING

AMERICAN

29-33 (1997). See also Edward
Thompson, Jr., "Hybrid" Farmland Protection Programs: A New
Paradigm for Growth Management? 23 Wm . & MARY ENVTL. L. &
POL'Y REV. 831, 836-40 (1999) (highlighting the use of land
use regulation in Montgomery County, Maryland).
13. See Boyd, Caballero & Simpson, supra note 2, at
217; Thompson, supra note 12, at 832.
FARMLAND:

WHAT

WORKS

Traditional government land use regulations have
generated increasing political opposition. See Lynda J. Oswald, Property Rights Legislation and the Police Power, 37 AM.
Bus. L.I. 527, 527 (2000) (indicating that "taking laws" were
designed to protect against what property rights advocates
view as "unbridled rampages of regulatory excess"). More
than half of the states have passed property rights protection acts, largely at the urging of the property rights movement, which includes grass root organizations representing
farmers, ranchers, other rural land users and the larger
agribusiness industries. Id.
14. See generally AMERICAN FARMLAND TRUST, supra note
12 (providing descriptions of land protection tools, case
studies of states' land protection programs and examples
of how individual communities are using land preservation
strategies); DANIELS & BOWERS, supra note 9 (also reviewing
the current land protection tools and their potential uses,
recognizing that the tools can be used to preserve smaller
properties as open spaces, such as greenways, public recreation areas and wildlife habitat). See also Linda Bozung &

property uses.'' Many believe that existing
land use regulations 12 force landowners to
unfairly bear the costs of landscape protec13
tion that benefits society as a whole.
C. Problems and Weaknesses of Current
Preservation Mechanisms
State and local governments have implemented various systems and techniques to
protect their natural resources and manage
land use.' 4 Some of these efforts have little
effect, while others have provided significant
land protection,' 5 but none provided compre6
hensive landscape protection.'
State and local agencies enforce regulations to meet public policy goals as expressed by the legislature. These efforts may
include growth management programs,17
Deborah I. Alessi, Recent Developments in Environmental Preservation and the Rights of Property Owners, 20 URB. LAw. 970, 979996 (1988) (describing community efforts to preserve agricultural land and open space in the face of increasing urbanization); Jessica Bennett Wilkinson, The State Role in
Biodiversity Conservation, ISSUES IN Sca. & TECH. 17 (1999) (recognizing and encouraging states' efforts to implement
comprehensive land use initiatives to protect and restore
biodiversity).
15. See, e.g., Sean F. Nolon & Cozata Solloway, Preserving Our Heritage: Tools to Cultivate Agricultural Preservation in New
York State, 17 PACE L. REV. 591, 623-24 (1997) (referencing
the use of agricultural zoning in Oregon, which has resulted in protection of more than 17 million acres of agricultural land).
16. See, e.g.,

David Szlanfucht,

Note, How to Save

America's Depleting Supply of Farmland, 4 DRAKE J. AGRIC. L. 333,
351 (Spring 1999) (acknowledging that the disadvantage of
comprehensive planning is that local planning power and
independent state agencies tend to fragment and
Balkonize the efforts within a state); Elizabeth Evensen,
Note, Open Space Preservation in Utah, Techniques, Tools, and First
"Quality Growth" Steps, 19 J. LAND RESOURCES & ENVTL. L. 267,
270 (1999) (recognizing that performance zoning that requires larger lot sizes limits the impact, but not the density
or use of the land, while cluster zoning, allowing developers to maximize density and avoid sensitive areas such as
wetlands or slopes, leads to "leapfrog development," further contributing to the problem of sprawl); Thompson,
supra note 12, at 832 (indicating that the agricultural zoning
system of Montgomery County, Maryland, adversely affected rural landowners through the loss of development
potential, and because regulations can be amended or repealed, there is a lack of permanency in agricultural zoning
systems).
17. A state or community uses regulations, with a
combination of incentives, to influence the rate, timing, location, density, type and style of development in a commu-

nity. See

AMERICAN

FARMLAND

TRUST,

supra note 12, at 30-31.
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comprehensive planning 18 and zoning.19
Land trust and conservation organizations
often assist governments in meeting these

public policy goals. In some areas, these organizations act in the-absence of legislated

land protection mechanisms. A landowner
may become eligible for federal or state tax
benefits by selling or donating conservation
easements
to a qualified agency or organiza20
tion.

Some public farmland and open space
preservation programs offer economic incentives, while others invite voluntary participation. 2 '

The lack of governmental mandate

makes these programs more appealing to
landowners. However, the government still
gains long-term control over land, which
meets with political resistance in rural areas
where strong property rights traditions prevail.

D. The RFR Solution
Leaders are looking for durable land protection mechanisms that recognize current
private ownership expectations. 2 2 The RFR
strategy offers the advantages of being voluntary, simple, market-based, comprehensive,
speedy, accountable, practical, inexpensive,
culturally appropriate and politically accept23
able.
The RFR mechanism is voluntary in that
the landowner makes the choice to participate in the RFR mechanism. The landowner
is unconstrained by the RFR in the continued
stewardship of the land for so long as that
owner owns the land. The landowner makes
the choice to sell that land. Subsequent
landowner voluntarily purchases the land
with notice of any easements or other conditions.
The RFR mechanism is simple. It is understandable by leaders and the citizens, has

See also Stewart, supra note 6, at 989 (detailing establishment of growth boundaries for each city, identifying areas
that would accommodate commercial, industrial and nonresidential growth and requiring assessments of the potential impact of development on rural lands).
18. A system of planned growth for a state or community, which includes identification of what uses will ultimately be allowed in what geographical areas. DANIELS &

supra note 9, at 315. See also AMERICAN
supra note 12, at 31-32.

BOWERS,
TRUST,

FARMLAND

19. Local governments may establish special land use
designations and restrictions to certain areas in the com-

munity. See AMERICAN FARMLAND TRUST, supra note 12, at 4781. DANIELS & BOWERS, supra note 9, at 105-31.
20. See C. Timothy Lindstrom, The Tax Benefits of Conservation Easement, 79 MICH. B.I. 690, 692-95 (2000).
21. Property tax assessment systems value agricultural land based on its current farming use, rather than its
value for potential residential, commercial or industrial

purposes. See

AMERICAN

FARMLAND

TRUST,

supra note 12, at

34, 153-55 (detailing differential property tax assessment
programs in California and Minnesota through which the
local governments assess agricultural land based on its agricultural value rather than the fair market value). In addition to differential assessment laws, states may provide
"circuit breaker" tax relief, through which the land owner is
provided property tax credit, based on amount of taxes and
landowner's income. See id. at 34, 151-53 (highlighting circuit breaker programs in Michigan, Wisconsin, New York
and Iowa).
Programs allowing the government to purchase conservation easements have been implemented in several
states. See Henry E. Rodegerdts, Land Trusts and Agricultural

Conservation Easements, 13

NAT.

RES.

AND

ENV'T

(1998) (indicating that fourteen states, and many local and
regional entities, are using agricultural conservation easement purchase programs as a tool for land preservation).
But see Thompson, supra note 12, at 844 (recognizing that
the use of easement purchases can be expensive and slow,
making them viable tools only in those areas "where development pressure is not strong enough to pose a major
threat to agriculture").

336, 336

Systems of transferring development rights from one
parcel of land to another can be used to shift development
from agricultural lands to areas planned for growth. See
Bozung & Alessi, supra note 14, at 979 (detailing the use of
transfers of development rights (TDRs) to preserve agricultural land in New Mexico, North Carolina, Colorado and

New York).

DANIELS

& BOWERS, supra note 9, at 171-91(also

indicating TDRs may be called transfer of development
credits). See also Evensen, supra note 16, at 271-72 (acknowledging the limits of TDRs include finding an interested purchaser, dealing with concerns of neighbors who
disapprove of the TDR receiving site being transferred to a
higher density use, and operating under fluctuations in financial and housing markets).
22. See, e.g., lames L. Huffman, Land Ownership and Environmental Regulation, 25 EcOLOGY L.Q. 591, 593 (1999).
23. The RFR mechanism encourages voluntary participation with a current financial incentive of a property tax
waiver. It is less subject to challenges that the government
is restricting private property rights. The RFR system is
nearly invisible to the landowners. Current landowners are
able to use their land in any way they chobse within current law. Any mandates regarding property use under the
RFR strategy are applied only after the first owner voluntarily sells the property.
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few components, uses a straightforward
mechanism, and can be easily communicated.
The RFR mechanism is market-based in
that the mechanism functions within the market for land. The exercise of the RFR is at the
market price. The resale of the land, subject
to easements and conditions, is at the market
price. The market price is not constrained by
the RFR. The market price may rise or fall depending on market conditions. The RFR
mechanism can contribute an improved general level of broad notice and transparency to
the land transaction market.
The RFR mechanism is comprehensive in
that it offers a mechanism to completely
cover the agricultural land preservation circumstances of the state, now and continuously for the future. It is inclusive of all
eligible land, as defined by the state legislature. It provides a means to thoroughly address complex economic, development,
agricultural, and ecological issues.
The RFR mechanism is speedy in that a
major public policy issue can be substantially
resolved within a finite period of time, can accomplish its purpose for any particular property in a short period of weeks, and is
continuously available with like efficiency for
the indefinite future.
The RFR mechanism is accountable in
that the nonprofit organization is answerable
to the state for the implementation of legislative policy, responsive to public views, and
subject to periodic review and replacement to
better meet state legislative policy.
The RFR mechanism is practical in the
sense that it is feasible, as demonstrated in
this article, and can be successful in meeting
the demands made by the public for a solution. It is politically practical in its ability to

be accomplished with legislation comparable
to other legislation addressing comparable
public problems. The RFR mechanism is a
bridge mechanism familiar to legislators and
is not the ideological province of either
Republicans or Democrats. It is possible to
be accomplished and useful to meet its purpose.
The RFR mechanism is inexpensive
(cheap) in that the cost is reasonable relative
to the size and importance of the public policy goal to be accomplished. It is reasonable
in price by comparison with the cost of the
use of other mechanisms for accomplishing
the same purpose, including comparable zoning or the purchase of easements by government or private organizations.
The RFR mechanism is culturally appropriate in that it can be made flexible to meet
the current characteristic values and traditions of a particular state and can be changed
to meet the changing values and traditions of
each state. These values and traditions are
primarily described and addressed in the legislation.
The RFR mechanism should be politically acceptable to leaders from a wide range
of political viewpoints who recognize the
need for rural landscape protection. The
avoidance of state ownership of property and
the characteristics described above should
commend the RFR strategy to practical leaders as a tool for resolving this major public
issue. This combination of benefits deserves
careful consideration by political leaders.
!1. The RFR Process
The RFR mechanism is a simple process
that encourages private landowners to participate in the preservation of rural land-
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Rural Lands
in
Protecting taxes
complete the RFR pays the property

scapes. 24 The process can be described in a
25
series of eight steps.

complete the RFR pays the property taxes in

Step I: Legislation

Step 3: RFR Recording and State Transfer

The RFR process begins with implementing legislation. 26 The legislature establishes
the mechanics for the RFR process according
to the goals and values described in the legislation. Through the legislative process, the
state will determine eligible land parcel size
requirements, the size of the economic incentives for participants, and accountability
guidelines for the coordinating nonprofit or27
ganization.

When the landowner returns the executed RFR form to the local government, the

Step 2: Tax Waiver Option
Pursuant to the legislation, landowners
receive an RFR form with their annual property tax bill. 28 Landowners who choose to
sign and return the RFR form receive a waiver
of their local property taxes as set by the legislature. A landowner who chooses not to
24. The RFR has been used as a tool by governmental
agencies to acquire property. For example, the Vermont
Housing and Conservation Board acquires land trust property through use of RFRs. See Evensen, supra note 16, at
273-274. While recognizing the RFR as a useful short-term
land protection tool for government acquisition of land,
the author indicates that governments are not usually very
successful in this way in long-term open space preservation. This is due to local government concerns about lost
tax revenue when property is removed from the property
tax rolls. Additionally, the preservation goal can be displaced if the government decides to sell the land to meet
the need for additional revenue. Id.
In New Jersey, a committee of the state Agriculture
Department may exercise a RFR on farmland that is enrolled in a statutory farmland preservation program. In addition to the grant of the RFR, the farmland preservation
program requires that the land be kept in agricultural protection for eight years. N.J. STAT. ANN. § 4:1C-38 (2000). See
also Michael A. Pane, Agricultural Preservation, New Jersey Practice, Local Government Law, 35 N.J. PRAC. LOCAL GOVERNMENT
LAW § 16.7 (2002).
At the local government level, Lancaster County,
Pennsylvania, operates an agricultural preservation program that offers to purchase a RFR agreement through
which the county Preservation Board may purchase eligible
property in those situations in which there is a proposed
sale to someone outside the rural landowner's immediate
family or if non-agricultural development is planned. See
Nolon & Solloway, supra note 15, at 603.
Internationally, a private institution in France, authorized under a national mandate, has an RFR for all farm-

full in the traditional manner.

appropriate agency records

it.29

The RFR is

then forwarded by the local government to
the designated state agency for reimbursement of the foregone taxes.
Step 4: Inter-Governmental Tax
Reimbursement
Upon receipt of the RFRs, the state reimburses the local government for the property
taxes waived as a result of executing the RFR.
In this way, the local government is financially protected. In fact, the local government
is more certain to receive property taxes due
for RFR-participating lands since these tax
revenues are, in effect, guaranteed by the
state.
land. Les societies d'amanagement foncier et
d'establishment rural (SAFER) exercises the RFR to
purchase land, then finances its resale either to resettle a
new farmer on the land or to allow a neighboring farmer to
expand his holdings. See Neil D. Hamilton, Preserving Farmland, Creating Farms, and Feeding Communities: Opportunities to
Link Farmland Protection and Community Food Security, 19 N. ILL
U. L. REV. 657, 664-65 (1999).
25. Appendix B provides visual presentation of the
process.
26. See Appendix A, Draft Legislation.
27. The Legislature will determine the amount of
property that would make a landowner eligible for participation. The property size minimum can be larger or
smaller as determined by the state legislature to be most
effective to meet public policy needs. A critical minimum
size is desirable for administration convenience. See Appendix A, Draft Legislation, § 2(1).
28. For the purposes of this article, property taxes will
include ad valorem taxes. In some states, ad valorem taxes are
taxes imposed on the value of property relating to mining
activity. See, e.g., MONT. CODE ANN. § 15-23-802 (2000). The
inclusion of ad valorem taxes in this mechanism is intended
to secure an equitable incentive package for, and consideration by, all eligible property owners.
29. In many states, instruments affecting title of property are recorded with the register of deeds in the county.
See, e.g., S.D. CODIFIED LAWS § 43-28-1 (1997).
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Step 5: RFR Transfer to the Nonprofit
Organization

The state collects the RFRs and transfers
the RFRs to the designated nonprofit organization that will administer the RFRs on behalf
of the state. 30 Upon receipt of the RFR, the
nonprofit organization prepares to exercise
the RFR when, in the future, the landowner
3
voluntarily decides to sell the property. '
Step 6: RFR Exercise and Property Purchase

When the landowner decides to sell the
property, the nonprofit organization may exercise its RFR and purchase the property at
the market price. 32 Land-owning families retain full interest and free use of their land.
The RFR will not be triggered if the land is
inherited or passed as a gift.33 Thus, land
may pass within the family through generations without activating the RFR.
30. The contract agreement between the state and the
nonprofit organization operates in a manner similar to arrangements through which private organizations provide
other services to the state or other governmental entities.
As an example, see S.D. CODIFIED LAWS § 24-11-39 (1998),
which allows a municipality or county to contract with a
private entity for management of its correctional facilities.
31. This preparation process includes assessing the
agricultural, conservation, open space and development
values of the property and needed adjustments for future
development, preservation and other land use, in accordance with the policies identified by the legislature.
32. Decisions regarding the exercise or waiver of the
RFRs for a particular property will be made by the board of
directors for the nonprofit organization and will, in some
cases, be dependent on resources available to the nonprofit organization and the suitability of particular properties to meet public goals.
Priorities are established
through an anticipatory assessment process of each landscape and their surrounding areas to allow the board to
determine how best to use its resources to protect the uses
and values identified by the state legislature. When the
RFR is not exercised, the cost of the waived property taxes
and the strategic assessment will be absorbed as a cost of
the comprehensive land preservation program. If not exercised, the RFR is extinguished for that property. A future
landowner may execute a new RFR for the property.
33. See, e.g., Cottrell v. Beard, 9 S.W.3d 568 (Ark. Ct.
App. 2000) (holding that a right of first refusal is not triggered by the conveyance of a gift).
34. Examples of possible easements and conditions
include authorizations for or restrictions on the kinds of
development, limitations or prohibitions on non-agricultural uses, restrictions of specific farm activities, or the
designation of limitations on the location, size or appearance of structures. See AMERICAN FARMLAND TRUST, supra note
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Step 7: Application of Easements and
Conditions

After purchasing the land, the nonprofit

organization applies easements, restrictions,
and other conditions 34 on future uses of the
particular land in furtherance of the direction
provided through the legislative policy for
land development or protection. 35 The nonprofit organization may apply easements and
other conditions to all or only a portion of
36
the property.
Step 8: Property Sale

After applying the easements and other
conditions on the property, the nonprofit organization resubmits the land to the open
market for resale at the market price. 37 In

most cases, the nonprofit organization will
sell the property to a private buyer at the
market price. In some circumstances, a land
12, at 96-97. Other limitations may involve commercial, industrial and residential development, and protection of
wildlife habitat, water sources, riparian corridors, wetlands
or viewscapes. See Rodegerdts, supra note 21, at 336.
35. The nature of the conditions that can be placed
on the property are as varied and simple or complex as
deemed necessary to meet the state legislative goals in establishing the RFR program. The nonprofit organization
should consider the benefit of applying an RFR as a condition at resale. This will assure to the nonprofit organization the opportunity for adjusting the easements and
conditions to meet evolving state goals.
36. See, e.g., Land Trust, What is a Conservation Easements? available at http://www.landtrust.org/ProtectingLand/
Easementlnfo.htm (visited Oct. 14, 2002).http://www.land
trust.org/lte/easement.htm
37. Depending on the nature of the easements or
conditions, the resale market price referenced in this step
may be higher or lower than the purchase price paid by the
nonprofit organization.
For example, with the assurance of a particular viewscape or proximity to development on the surrounding
land, some property will be sold at a higher price. See Todd
Etzler, Conservation Easements in Real Estate Development, 41 REs
GESTAE 24 (December 1997) (indicating natural areas can
be effective tools for marketing development as homeowners enjoy the benefits of natural areas in a neighborhood);
Evensen, supra note 16, at 268 (recognizing that value of
property in an area will increase with the protection of
landscapes and the reduction in space that might otherwise have been used for development). Any premium may
be used by the nonprofit organization to offset price deficiencies realized in the sale of other properties.
For other property, the easements or other conditions may reduce the market value and may result in a dis-
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trust 38 or other conservation

organization

may purchase the property at the market
price. Regardless of who purchases the property, the new owner takes the land subject to
the terms of the easements 39 and other conditions on the property.
Ill. The Role of the State Legislature.
As these steps outline, the RFR process
is a straightforward and simple public mechanism for comprehensive landscape protection
within a state. The coordinated participation
of the public, private and non-profit sectors
ensures economic efficiency, landscape preservation, and respect for local cultural values
and public policies. The state, through landowner incentives, acquires the RFRs and supports a system for cooperation among the
public, private, and nonprofit sectors to preserve landscapes in a way that also promotes
economic development and other public policies.
State leaders can mold the RFR strategy
to fit the unique social, cultural, political,
ecological, and economic needs of the state.
The enabling legislation 40 can incorporate
these factors to best serve the state's citizens
and land use goals, while complementing existing programs and policies.
count in the market price. See Rodegerdts, supra note 21, at
336 (indicating that there may be a reduction in the value
of property which is encumbered with a conservation easement); lanis A. Lassner, Valuing Agricultural Conservation Easements, THE APPRAISAL JOURNAL 145, 146 (April 1988)
(recognizing property value may decrease when the easement restricts its use for development).
For lands producing a discounted market price, the
deficiency can be filled by charitable contributions to the
nonprofit organization or other organizations. This leveraged use of nonprofit funds will be attractive to donors.
38. Land trusts are nonprofit organizations that work
on a local, state, regional, national or international levels,
to permanently conserve open spaces in the United States
through purchasing or assisting others to purchase land for
stewardship. See lean Hocker, Land Trusts: Key Elements in the
Struggle Against Sprawl, 15 NAT. RES. & ENV'T 244 (2001). The
goals of the trusts may differ, with some seeking to preserve land for its value for scenery, recreation or farm use,
while others look to the preservation of historic locations.
Their activities may include consultation, education or leg-

islative lobbying. See
194-95.

DANIELS

&

BOWERS,

supra note 9, at

A. Public Land Use Policy Goals
The land use goals will include reference
to economic development, encouragement of
orderly growth, preservation of rural landscapes and open spaces, enhancement of
natural resources, and expansion of recreational land. 4'
These each can be stated to
reflect the unique values and policies of the
state and its political leaders. Including these
goals in the enabling legislation will establish
the public policy mission for the coordinating
nonprofit organization.
The state legislature may adjust these
policies over time. 4 2 Public values evolve and
change. The legislation provides a flexible
mechanism to evolve with public values.
B. Property Eligibility
The state legislature will determine the
amount of property ownership that makes a
landowner eligible to participate in the RFR
process .43 A clear definition of eligible property size and contiguity requirements can be
adapted to the needs of each state. 44 With a
higher minimum requirement, the RFR tax
waiver would be inapplicable to smaller land
holdings, as well as private homes and indi45
vidual businesses in urban areas.
Legislators may adjust the minimal eligible acreage size to fit the unique characteris39. Easements run with the land. Subsequent owners
of the land encumbered by easements and other conditions are also bound by the restrictions specified in the
easement or other conditions. See Rodegerdts, supra note
21, at 337.
40. See Appendix A, Draft Legislation.
41. Id. at § 1.

42. See

DIAMOND

& NOOMAN, supra note 5, at 23 (rec-

ognizing that Florida's willingness to revisit, refine and
build on its original legislative package has been key to the
continued success of its land use system).
43.

See Appendix A, Draft Legislature, § 2(1).

44. For example, private property exceeding twenty
contiguous acres will be possible for one state, but a ten
contiguous acre minimum may be preferable in another
state.
45. The amount of appropriate minimum eligible contiguous land or total number of properties can be informed
by consultation with registers of deeds and associations of
local governments.
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tics of their state. Legislators can phase in
the RFR process by changing the eligibility
criteria as the program matures.
C. Tax Incentive
The state legislature will determine the
46
extent of the property tax waiver incentive.
This may include limits on the duration or
size of the tax waiver. Legislators can customize and adjust the levels to create a credible
incentive for local economic conditions. In
states where property taxes are high, a
smaller property tax waiver may suffice. For
states in which property taxes are of less concern, legislators may provide greater incentive to participate through a more generous
tax waiver over a longer time period.
D. Agency Selection
The state legislature will also designate
the state agency that will administer the RFR
program. 47

This agency's duties will include

selection of the nonprofit organization, transfer of the RFRs to the nonprofit organization,
administration of the reimbursement to
counties for the waived property taxes, and
oversight of its services. This agency will contract with the selected nonprofit organization
to provide the requested services, and will
then receive the RFRs from the counties and
48
transfer them to the nonprofit organization.
46.

See Appendix A, Draft Legislation, § 3.

47. Id. at § 2(2). Consideration should be given to
providing a role for the designated state agency that is passive, ministerial and minimalist to meet the statutory functions without interfering in the practical work of the
designated nonprofit organization. This low visibility state
agency role will enhance the public credibility and efficiency of the RFR process.
48. id. at § 6. The nonprofit organization will have
complete control of its workload through its complete discretion regarding the exercise of RFRs. This will protect
against any unanticipated flood of work.
49. Id. at § 7.
50. id. Currently, conservation easements are often
held by either a private conservation organization or public
conservators. See, e.g., Boyd, Caballero & Simpson, supra
note 2, at 230-31.
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E. Long-term Easement Custody,
Monitoring, and Enforcement
The state legislature will determine the
allocation of final easement custody, easement monitoring responsibilities, and enforcement powers for the resulting
49
easements.
Custody of easements: The non-profit organization will apply appropriate easements
and other conditions to purchased and resold
property retaining the easements. The nonprofit organization may hold and administer
acquired easements itself, or it can return the
easements to the state government.
Whatever entity retains custody of the easements bears responsibility for ensuring appropriate monitoring and enforcement of
50
their terms.
Monitoring easements: Some monitoring of easements 5' is necessary to ensure that statutory
economic development and land preservation
goals are met. Monitoring, compliance, and
management of easements can be conducted
by any combination of public, private, and
nonprofit organizational resources to meet
the practical needs in each state. 52 The nonprofit organization that created the easement
can be delegated authority for custody, monitoring, and enforcement of the easement. Or,
a contract can be established with a separate
commercial business or nonprofit organization to provide these easement monitoring
and management services. Alternatively, the
state can add the easements to the inventory
of land it already manages.
51. Monitoring and management may involve establishing baseline records of the property's characteristics,
personal visits, informing new or prospective owners about
easements and establishing a review and approval process
for activities which will or will not be allowed on the land
with the easements or restrictions. See Ohio State University
Fact Sheet, Conservation Easements, available at http://ohioline.
osu.edu/cd-fact/1261.html (visited Oct. 14, 2002). The right
to monitor easements includes a limited right of entry at
reasonable intervals and upon reasonable notice. Easements may require that a landowner provide an annual report documenting compliance with the easement
provisions. See Boyd, Caballero & Simpson, supra note 2, at
228.
52. See, e.g., Ohio State University Fact Sheet, Conservation
Easements, supra note 51.
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Enforcement of easements: The legislature
may allocate easement enforcement authority 53 to the nonprofit organization, any citizen, neighboring landowners, state or local
governments, land trust partners, or other
groups. 5 4 Mechanisms for easement enforcement include litigation to compel a landowner to abide by the restrictions of the
55
easement, arbitration or mediation.
The RFR strategy allows the legislature
to tailor a land development and preservation
mechanism to fit the long-term values and
needs of the state and its citizens. The RFR
strategy establishes public policy by enacting
legislation that sets the mission of the program, while also detailing how state and local
governments will use the nonprofit sector to
reach those goals.
IV. The Public, Private, and Nonprofit
Sectors in the RFR Mechanism.
The success of the RFR strategy depends
on the partnerships established between the
public, private, and nonprofit sectors. Each
sector plays an important role in land use
planning and protection. Working together,
they can provide a permanent and flexible
resolution of the current landscape protection dilemma.
53. Easements may include provisions allowing the
parties to bring suit for monetary damages, equitable remedies or remedial actions from a breaching party. See Boyd,
Caballero & Simpson, supra note 2, at 228.
54. As an example, the Uniform Conservation Easement Act of 1981 allows for third party enforcement, indicating the right can be granted to a governmental entity or
a charitable corporation, association or trust, which is eligible to be a holder, but is not. See, e.g., White, supra note
9, at 142 (highlighting the farmland protection program of
Lancaster County, Pennsylvania, which gives its Agricultural Preserve Board the legal right to require landowners
to correct violations of conservation easements and restore
property to its condition prior to the violations); AMERICAN
FARMLAND

TRUST,

supra note 12, at 105 (indicating that the

state attorney general may be responsible for enforcement). See also, e.g., George M. Covington, Conservation Easements: A Win/Win for Preservationists and Real Estate Owners, 84
ILLB.J., 628, 628-29 (December 1996) (detailing the Illinois
Real Property Conservation Rights Act, currently 11.St. Ch.
765 § 120/4, which provides for enforcement by not only
the holder to the easement, but the federal, state or local

A. Public Sector
The public sector includes government
56
officials and their citizen constituencies.
The RFR strategy allows state leaders to protect landscapes while respecting rural land
values and minimizing the cost to taxpayers.
State and local agencies will play important
roles in the RFR process and serve as the primary contacts for the private and nonprofit
participants.
!. State Government
The state legislature sets the policy and
guidelines for the RFR mechanism, as outlined in the previous section. The legislature
also designates the state administrative
57
agency that will supervise the RFR process.
The designated state agency contracts
with a nonprofit organization to implement
the RFR program 58 and ensures compliance
with the guidelines set forth in the RFR legislation. The agency transfers the RFRs from
local governments to the coordinating nonprofit organization. Additionally, the agency
reimburses the local government for the
waived property tax. 59 The agency may also
retain custody of easements or enforce their
conditions.
government and any landowner with abutting land or land
within 500 feet of the easement).
55. Baldwin, supra note 2, at 115.
56. City and county governments can independently
establish comparable RFR mechanisms with the support of
the local community and nonprofit organizations. Local
RFR strategies would replace the property tax waiver mechanism with a payment to eligible landowners that is
equivalent to the property tax reimbursement mechanism
in exchange for the RFR. While beneficial in the absence of
a statewide RFR mechanism, local efforts lack the benefits
of a broad strategic plan for regional land protection.
57. See Appendix A, Draft Legislation, § 2(2).
58. Id.at § 1.
59. The state may fund the reimbursement process
through an appropriation to the agency. Alternatively, the
state may direct that the nonprofit organization reimburse
the state for some or all of the payments to the local governments.
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2. Local Government

Local government offers the RFR to rural
landowners as part of the annual property tax
billing process. The appropriate local agency
receives the executed RFR from the individual
landowner and records the RFR in the land
records. The local government then forwards
the RFR to the state and is reimbursed by the
state for the amount of the waived property
taxes. Additionally, local government leaders
consult with the coordinating nonprofit organization about appropriate economic development and land protection strategies in
their areas.
B. Private Sector
The RFR mechanism provides for direct
involvement of the private sector in achieving
landscape preservation and economic development goals. Landowners, developers, and
other businesses can also find economic opportunities within its framework. Private sector leaders will be represented on the board
60
of directors of the nonprofit organization.
Outside businesses may provide consulting
and support services to the nonprofit organization.
1. Landowners.
Each landowner makes an independent
decision about whether to participate and
benefit from the property tax waiver. If the
landowner accepts the property tax waiver for
the RFR, the landowner still maintains full
control of the use of the property until the
landowner chooses to sell it. Representatives
of the state's landowners will serve on the
nonprofit organization's board of directors.
2. Land Developers.

of development. The land development industry may potentially find new business opportunities within the RFR process.
Developers and real estate agents can
provide vital consulting services regarding local lands and property transactions to the
nonprofit organization. The coordinating
nonprofit will need the advice of knowledgeable local experts when determining the parcel
value in the RFR process, both when the RFR
is activated and when use restraints are
placed on the property. These experts can
also play a role in the monitoring and enforcement of easements and conditions
placed on properties through the RFR process. Developers and real estate agents will
also be represented on the board of directors
of the nonprofit organization.
C. Nonprofit Sector
Through administration of the RFR process, the nonprofit organization will provide
valuable services to the public and assist the
legislature in meeting policy goals. The
membership of the board of directors for the
nonprofit organization will include representatives from other nonprofit organizations, including environmental, land conservation
and recreational organizations.
1. The Coordinating Nonprofit
Organization
A nonprofit organization will administer
the RFR program through a contract with the
state. If the state lacks qualified nonprofits
to carry out the program, the legislature may
encourage, and other state leaders may
proactively initiate, the establishment of a
new nonprofit organization expressly to execute the RFR process.

Land developers can benefit from the
RFR mechanism through increased security
for land development plans, reduced public
controversy regarding land use, and reduced
litigation risk over the environmental effects

Upon receipt of the RFR from the state
agency, the nonprofit organization will prepare to exercise the RFR when the landowner
decides to sell the property. Before purchasing any land, the nonprofit organization will

60. The balanced representation of diverse leaders is
important for public credibility and the confidence of
elected government leaders. The founders of the nonprofit
organization are well advised to carefully consider the rep-

resentation on the board of directors. The board composition will be considered in any contractual relationship with
the state to administer this RFR service.
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analyze the development and preservation
potential of each particular parcel, assessing
the agricultural, conservation, open space,
and development values of the property.

ing nonprofit organization can develop anticipatory assessments of rural land on a
regional basis. It can identify important
properties for business and residential devel-

opment, priority watersheds, recreational arWhen the landowner prepares to sell the
property, the nonprofit organization will decide whether to exercise the RFR it holds for
that property. If the nonprofit organization
purchases the land, the nonprofit organization will immediately put it back on the market for sale with the appropriate easements
and conditions attached. 6' If the nonprofit
organization does not purchase the land, the
62
original RFR is abandoned.
The board of directors of the coordinating nonprofit organization should consist of
representatives from the public, private, and
nonprofit sectors. Members should represent
diverse communities, including those from
agricultural, environmental, business, govern-

eas, and open space. With full knowledge of
the existing easements and RFRs in an area,
the coordinating nonprofit can develop a
comprehensive strategy for land acquisition
and protection in an area.
The nonprofit organization can significantly contribute to local real estate markets.
By creating mechanisms for providing wide
public notice of the land available for sale,
they can ensure the best purchase price.
Consequently, the coordinating nonprofit organization enhances the transparency of the
land market and increases public confidence
in the market.
2. Land Preservation Organizations

mental, and minority backgrounds. 63 An ex-

perienced and diverse board will provide a
more balanced approach to implementing
the legislative RFR strategy. A highly representative board will increase public credibility, reduce landowner hostility, and provide
broader funding opportunities. 64
Mechanisms to encourage public involvement will
foster public support for the RFR strategy.
Effective planning can meet public needs
in a culturally sensitive way. The coordinat-

To succeed, administrators of the RFR
program must engage the expertise and experience of nonprofit land preservation organizations. 6 5 Though individual organizations

operate within their own mission and goals,
together they provide a broad spectrum of
tools, knowledge, and services for protecting
rural landscapes. Such organizations bring
experience in land acquisition and management that provide vital guidance in planning,

61. If the state legislature is concerned with revenue
maintenance through the RFR process, it may require the
coordinating nonprofit to reimburse the state for some or
all of the property taxes that were waived when the landowner opted into the RFR process. This requirement may
be applied to all property or only those properties that are
resold at a profit to the nonprofit organization. Any partial
or full reimbursement requirement must be considered in
conjunction with an appropriation to provide for the administration services of the nonprofit organization.

63. Minority populations, such as Native Americans,
may have specific cultural concerns about land use in a
given area. The state legislature may choose to meet specific minority concerns in setting legislative goals.

62. The nonprofit organization may decide to
purchase the property simply to place an additional RFR
on it. When the property is sold to a subsequent landowner, the nonprofit organization retains the option to
purchase the property when the new landowner chooses to
sell the property in the future. This prudent action ensures
the future option to include this property in a changing
land protection and development framework and permits
the remedy of any errors in early administration of the RFR
mechanism.

65. Examples of organizations that participate in land
preservation efforts include: The Trust for Public Lands, at
http://www.tp.org (last visited Oct. 14, 2002); The American
Land Trust Alliance, at http://www.lta.org (last visited Oct.
14, 2002); The Conservation Fund, at http://www.conservationfund.org (last visited Oct. 14, 2002); American Land
Conservancy, at http://www.alcnet.org (last visited Sept. 23,
2002); The Nature Conservancy, at http://nature.org (visited
Oct. 14, 2002); American Farmland Trust, at http://www.
farmland.org (last visited Oct. 14, 2002).

64. See AMERICAN FARMLAND TRUST, supra note 12, at
304; Susan S. Knopman, Megan M. Susman and Marc
Landy, Civic Environmentalism: Tackling Tough Land-Use Problems

with Innovative Governance,

ENVIRONMENT,

December 1999, at

24.
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parcel identification, and implementation of
66
specific preservation efforts.

These organizations can develop public
support and private fund-raising efforts for
land preservation opportunities that are un67
available to state and local governments.
With advance planning, these organizations
can make arrangements to purchase RFR
properties at the market price when those
properties are resold by the coordinating
nonprofit organization.
3. Other Nonprofit Organizations
Nonprofit organizations with environmental, agricultural, and recreational missions will also directly participate in the RFR
process. Representatives may sit on the
board of directors for the coordinating nonprofit organization and will be consulted on a
regular basis. They can offer their support
and expertise in identifying and implementing priorities.
V. Benefits of the RFR Strategy.
The RFR strategy benefits the entire population of a state by preserving agricultural
and rural landscapes while fostering economic development. The important constituencies directly involved in the RFR strategy
advance their interests, and state leaders
reap the political benefits of providing a
sound and sustainable solution to a difficult
problem. As a long-term land use planning
strategy, the RFR mechanism opens land up
to natural and recreational uses, and promotes stability in rural communities and the
real estate market.
A. Public Sector
1. State Government Leaders
State leaders benefit from public recognition that their leadership has provided a
66.
FEDERAL
RESEARCH

COMMITTEE

ON

SCIENTIFIC

ACoUISITION

OF

LANDS FOR CONSERVATION,

COUNCIL, SE7ING

AND TECHNICAL

PRIORITIES FOR LAND

CRITERIA FOR
NATIONAL

CONSERVATION

139 (1993) (presenting an overview of the efforts of three
national organizations, the National Fish and Wildlife
Foundation, Ducks Unlimited and The Nature Conservancy,
which are active in the area of land conservation). See also

solution to an important public challenge.
Additionally, state leaders benefit from the
implementation of the RFR strategy through
providing tax relief and avoiding government
ownership of additional land. They receive
peer recognition and maintain the continuity
of legislative policy direction, without increasing government bureaucracy, in a flexible, low cost program that enhances related
public policies.
Tax relief: Rural citizens and other voters
appreciate leaders who provide practical tax
relief programs.
Avoiding government land ownership: Many
members of the public appreciate leaders
who develop public strategies that avoid government ownership of additional land. The
RFR strategy allows government participation
in comprehensive, effective landscape preservation, without the need for the government
to purchase additional land.
Peer recognition: State leaders appreciate
regional and national peer recognition. By
implementing the RFR strategy, the state can
provide a model for managing a major land
use conflict. The resulting regional and national recognition for innovation in protecting state-wide
rural landscapes will
contribute to public satisfaction with those
leaders.
Public policy direction: Leaders seek popular ways to solve important state problems.
With the RFR mechanism, the state benefits
from accomplishing landscape protection
that is consistent with deliberate legislative
policies set by the legislature.
Continuity: Leaders are comfortable with
programs that are subject to continuing legislative oversight and adjustment as conditions
warrant. The RFR legislation allows for
smooth implementation over time, with the
flexibility to meet changing goals as expressed by new legislatures. Implementation
Evensen, supra note 16, at 278-82 (recognizing the role land
trusts play in preserving open spaces when the states are
not involved in preservation programs).
67.

See
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AcouISITION

note 66, at 139-156.
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of the RFR mechanism can be a seamless,
smooth process that advances state goals
over time, consistent with current markets
and public policies.
Avoided bureaucracy: Leaders seek solutions that do not increase government bureaucracy. The RFR process does not result
in a significant increase in public employment. The coordinating nonprofit organization is contracted to administer the RFR
program, and existing state agencies can absorb the few essential public tasks with little
cost.
Flexibility: In new areas, state leaders
value flexibility. The legislature retains authority to amend the RFR statute and adjust
the nonprofit organization's authority to ensure compliance with public goals.
Low cost: For state leaders, controlling
and minimizing costs are attractive features
of new programs. The state will control the
costs of the RFR process. The RFR legislation
may require the coordinating nonprofit to reimburse the state for the waived property
taxes once the nonprofit resells the RFR
68
property to minimize net costs to the state.
The state can absorb the cost of the waived
taxes, or it can appropriate funds to pay the
nonprofit organization for its administrative
69
services.
Related policy benefits: The RFR can advance many related public policies, including
waterway management, habitat management,
and community amenity and recreational
planning.
Accountability: RFR accountability mechanisms are straightforward. The coordinating
nonprofit organization is accountable to the
state. The nonprofit organization's contract
with the state, and the legislature's retained
authority to amend the RFR statute, create legal accountability and oversight for the RFR
process. Participation by diverse state lead68. A premium may be reflected in the sale price that
can be used to reimburse the state for the amount of the
waived taxes provided by the state to the local government
to replace the waived property tax.
69. Opportunities for additional land preservation initiatives will not be lost as a result of participation in the

ers in the leadership of the designated nonprofit organization ensures that legislative
goals will be met.
Distance: Leaders need distance from implementation of the RFR mechanism for public credibility, while retaining access to
ensure the program's accountability to public
goals. Public leaders are insulated from involvement in individual RFR purchases by the
implementing agency and the nonprofit organization. Leaders may participate by holding legislative hearings to oversee and amend
the RFR program.
2. Local Government Leaders
Local government leaders benefit from
the RFR process through increased revenue
security and economic health:
Revenue security: Because those taxes
waived in the RFR process are guaranteed by
the state, local governments will enjoy
greater certainty of timely payment of those
property taxes. The RFR process also reduces
the burdens on landowners under economic
duress and reduces the risk of nonpayment of
property taxes and foreclosures.
Economic Health: With reduced taxes,
landowners will have more money to spend
in other ways in the local economy, without
compromising property tax revenue to the
county.
B. Private Sector
I. Landowners
Owners of eligible rural land can realize
many benefits from the RFR mechanism, including tax relief and participation in landscape protection, without threats to property
rights or compromise of family land transfers:
Tax relief: Participating landowners will financially gain from the tax relief offered to
RFR participants. This will be particularly
RFR mechanism. The RFRs do not prevent landowners
from developing their land themselves in any legal manner
during the time until the sale of the property.
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helpful

to

economically

struggling

land-

owners.
Landscape protection participation: Participating landowners can contribute to local rural
landscape protection through the RFR mechanism without inviting disruption to their
own land use expectations. Opportunities for
current land preservation will not be lost as a
result of participation in the RFR mechanism.
The RFRs do not prevent landowners from developing their land themselves in any legal
manner while they own the property.
Protected property rights: The RFR imposes
no restrictions on the landowner beyond the
right to purchase when the property is voluntarily offered for sale. The landowner remains
free to develop the land in any legal man70
ner.
Voluntary participation: Participation in the
RFR mechanism is completely voluntary.
Landowners who do not wish to transfer the
RFR simply pay their customary property
taxes. Landowners who participate in the
RFR process have complete subsequent control over the decision and timing of the sale
of the property.
Intra-family land transfers: The landowner
can transfer the land within the family without a sale and without restriction. Intra-family transfers of property do not trigger the
RFR, because the transfer is not a sale of
property.

rent or compatible uses while providing for
economic development where it is needed. It
also protects the essential integrity of rural
communities and their cultural activities.
Respected property rights: The RFR process
protects local expectations for property
rights. The RFR helps prevent environmental
and land use problems before they require invasive governmental regulation.
Community stability: Local communities
will experience a new level of stability. Local
leaders can better plan for the development
and enhancement of other properties and
land uses. There is added security in the
knowledge of the larger planning effort provided by the nonprofit organization in which
local communities are participants.
Agricultural continuity: The RFR offers increased confidence in the sustainable use of
large tracts of land for agricultural uses. This
land use continuity will result from the easements, restrictions on commercial and residential development, and other land use
conditions placed on the land by the nonprofit organization.
Business stability: Businesses that support
the agricultural economies benefit from the
knowledge that there is a real mechanism for
preserving farms and ranches in a sustainable
agricultural sector in the region.

Land use protection: The RFR mechanism
preserves farm and ranch lands in their cur-

Sustained property values: Property values
are sustained and move with the market. The
price paid by the coordinating nonprofit organization depends on the open market value
of the property. At resale by the nonprofit organization, the sale price may vary depending
on the market for property under the newly
imposed conditions, but these margins
should be incremental and contribute to
overall price stability.

70. Under the RFR process, the landowner maintains
the right to use the land for any lawful purpose, without
additional restriction resulting from the agreement to participate in the RFR process. There will be individuals in the
future who exercise those private property rights in ways
that do not meet the interests of neighbors and other persons and organizations. However, the RFR mechanism is
compatible with other land protection programs, including

other tax incentive programs, government payments to
sustain agricultural traditions, land trusts and conservation
and development easements. Implementation of the RFR
mechanism permits full use of traditional easements or acquisitions by land trusts or other individuals or organizations. Land protection organizations can continue to work
directly with the landowners to achieve landscape preservation before the REF is triggered.

2. Rural Communities.
The entire rural and agricultural community benefits as individuals participate in the
RFR strategy through land use protection,
respected property rights, community stability, agricultural continuity, local business stability, and stable property values:
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3. Land Developers and Real Estate
Brokers
The advantages of market-based strategies for land preservation and conservation
7
have attracted increased attention. ' Supporters of such programs explain that resource owners and users who receive properly
targeted economic incentives will behave in a
more environmentally sensitive manner. 72 A
landowner with incentives will steward the
land more responsibly because the value of
the land is directly tied to its protected characteristics. 73 The RFR creates such a financial
incentive for participating landowners while
In exprotecting existing property rights.
change, the property owner grants a RFR that
will have no impact on the land ownership or
the exercise of property rights until the voluntary decision is made to sell the property. If
the coordinating nonprofit chooses to activate the RFR and place easements on the
land, subsequent purchasers will take the
property with a full understanding of their
property rights and any limits that have been
placed through the RFR strategy.
The RFR mechanism provides opportunity benefits and predictability to those involved in real estate transactions and land
development:
Opportunities: The real estate industry will
realize new and expanded opportunities
through the RFR process. Real estate businesses can contract and consult with the coordinating nonprofit to find prospective RFR
lands and facilitate transactions. Land developers, particularly those bound to mitigate
habitat loss from other projects, gain opportunities to acquire protected lands at a reThe RFR strategy offers the
duced cost.
71.

See generally R.

BATEMAN, ENVIRONMENTAL

KERRY TURNER,
ECONOMICS,

DAVID

PEARCE & IAN
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INTRO-

(The Johns Hopkins Univ. Press 1993) (recognizing
the value of market-based preservation tools in response
to the dissatisfaction with the regulatory approach to environmental initiatives).
DUCTION

72.

Id. at 181.

73.

TERRY L. ANDERSON

ENVIRONMENTALISM

&
3-6 (1991).

DONALD

R. LEAL, FREE MARKET

74. See, e.g., 16 U.S.C. § 1531 (2002). The Endangered
Species Act may require a developer to obtain a federal

opportunity for land developers to participate
in a comprehensive land protection mechanism that will provide increased security and
opportunity for investors.
Predictability: All interest parties benefit
from more comprehensive and predictable
land management planning. In regions where
the RFR mechanism has been fully established, land development projects can progress with fewer challenges based on
environmental land use concerns. Future development expansion expectations can be
projected with confidence. More protected
lands and associated habitat will reduce the
need for greater governmental regulation and
legal challenges brought under the Endangered Species Act and other environmental
laws. 7 4 The regional approach to land use
can enhance vital habitats in deliberate and
effective ways and accommodate concurrent
economic development.
C. Nonprofit Sector
I. Environmental and Land Protection
Organizations
The RFR mechanism will provide benefits to environmental and land protection organizations. They will gain new opportunities
to actively participate in comprehensive land
protection, to coordinate their efforts and to
expand their landowner contacts and fundraising and contribute to enhancing other
environmental initiatives.
Opportunities: Participation in the RFR
strategy offers nonprofit organizations opportunities to protect land within a comprehensive framework. These organizations can
provide specialized assistance and consultapermit when developing land that is recognized habitat to
a threatened animal, bird or plant. This can result in added costs and delays. See Tom Arrandale, The Critter Factor,
GOVERNING, October 1998, at 40-44 (recognizing that "potentially crippling limits" can be imposed on development
when land is identified as critical habitat for a recognized
endangered species, such as with the Burrowing Owl in
Silicon Valley, California, and the California Gnatcatcher in
southern California).
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tion to the coordinating nonprofit organization to support the comprehensive land
protection and development program.
Coordination: Environmental and land
preservation organizations will be attracted
by this singular, practical, and comprehensive
mechanism for protecting landscapes. The
coordinating nonprofit organization will disseminate information about properties acquired and protected through the RFR
process. This will permit interested organizations to cooperate in the investment of their
resources for landscape protection in the region. Interested organizations will be able to
expand their attention further to lands
outside the RFR process for prioritized protection. Environmental and land protection
organizations can plan for the investment of
their time and resources in cooperation with
the nonprofit organization and other organizations.
Landowner contacts: The RFR mechanism
creates new opportunities for contact and
mutual education between land protection
organizations and landowners. The visibility
of the RFR strategy and the visible identification of RFR participants through the nonprofit organization will encourage more and
more immediate opportunities for land protection discussions with current landowners.

75

Fundraising: The clear goals identified by
the coordinating nonprofit organization offer
enhanced fundraising opportunities for environmental and land protection organizations.
Donors will be more willing to fund discrete
projects that produce measurable results in a
large land protection framework. Nonprofit
organizations will have opportunities to propose specific projects and showcase successes to attract new funding.
75. A questionnaire can accompany the RFR form asking landowners about their interest in current land protection and the sustainability of agricultural communities.
Environmental organizations may use the questionnaires
to initiate dialogue with landowners on how the RFR mechanism can best protect particular land uses and parcels.
The questionnaire responses can be used to open dialogue
between these organizations and landowners regarding the
immediate practical land use tools that may be mutually

Environmental enhancements: While deliberating over the RFR mechanism, the state legislature will choose to prioritize particular
environmental goals and development goals.
Interested nonprofit organizations gain additional opportunities to educate legislators
and other decision makers about important
environmental issues that will enhance environmental protection and sustainability in
76
the region.
2. Recreationists
The RFR process creates new opportunities for recreationists by expanding preserved
lands, ensuring better recreation planning,
and expanding recreational access to private
lands:
Recreation resource preservation: The RFR regime contributes generally to the protection
of the state's natural resources, landscapes,
habitat, and wildlife. Without comprehensive
land protection, as undeveloped and rural
landscapes gradually diminish under urban
encroachment, less land is available to outdoors enthusiasts such as hikers, bird-watchers, and hunters. The RFR mechanism limits
and buffers urban sprawl into previously undeveloped areas. The RFR protects land for
wildlife and habitat values and preserves
open spaces, hiking trails, and waterways for
access by the public.
Recreational use planning: Habitat preservation efforts will improve opportunities for recreational activities, such as camping, fishing,
hunting, and bird watching. The RFR stabilizes land use planning in a region and enables recreational organization leaders and
developers to plan residential, commercial,
and industrial growth around recreation and
protected areas. It also permits local communities to set aside lands with high recreational values.
utilized in preserving particular parcels of land in advance
of the exercise of the RFR by the nonprofit organization.
76. Migration corridors are land links that allow wildlife movement between habitat sites with a minimal
amount of disturbance from humans, their development
and movement. See e.g. McArthur Lake Wildlife Corridor
Area, available at http://www.users.dmi.com/wbio (last visited Oct. 14, 2002).

Protecting Rural Lands

Spring 2002

Protecting Rural Lands

Spring 2002

Recreational access improvement: Improvements in resource protection, wildlife habitat,
and recreational access to private land address significant core interests for recreationsts. While protecting contiguous areas,
the RFR mechanism enhances public access
to public and private lands for recreational
purposes. The RFR mechanism can expand
and regulate hunting and fishing access to
private land through the application of access
conditions to the applied easements. This
systematic preservation of public access will
benefit subsequent landowners and outdoors
enthusiasts. Political leaders can appeal to
recreationists for support of the RFR mechanism.
VI: Funding for the Nonprofit
Organization.
The cost of the RFR strategy will vary
with the geographical size of the state, the
amount and value of private land in the state,
the legislative definition of RFR-eligible land,
and the offered tax incentives. By balancing
these variables, the state can then effectively
manage the total cost of the RFR strategy
within the boundaries of available resources.

77

through grants and donations to cooperating
land protection and environmental organizations. With advance planning, these funding
sources will become stable and reliable to
ensure consistent service quality to meet the
public policies of the state.
A. Public Funding
I. State Funding
States may develop different mixed
sources of funding for the RFR process. 79 A
state can contribute direct general fund appropriations to the designated state agency
in order to fund the nonprofit organization's
service in implementing the RFR program.
The program can also be funded by a dedicated related revenue source such as a small
percentage fee on annual gross property
sales. 80 Appropriated funding from the state
can also be linked to unrelated special state
funding sources, such as lottery proceeds or
cigarette taxes.8 '
2. Federal Funding
Current federal programs provide grant
funding for the achievement of land preserva2

Financial support for the services 78 of the
nonprofit organization will come from both
public and private sources. Public funding
may come from a legislative appropriation
and federal appropriations and grants. Charitable foundation funding and individual donations can be provided directly to the
coordinating nonprofit organization or

tion and conservation goals.

77. For example, if a state contains 50,000 square
miles, or 32 million acres of eligible private land and the
average value of an RFR is $5 per acre, the total cost of the
RFR proposal would be $160 million or approximately $3.2
million per year for fifty years.

81. Other creative financing tools have been developed in several states to implement conservation easeExamples include direct
ment purchase programs.
appropriation, state general obligation bonds, property
transfer taxes, special district assessments, and development mitigation fees. See Rodegerdts, supra note 21, at 341.

78. The cost of services would include staffing costs.
Staffing of the nonprofit organization will vary from state to
state. As an example, an annual budget of approximately
$750,000 reflects a staff of five full-time employees and
funding for initial property acquisition and resale services.
79. The state may wish to provide continuing financial
support to the RFR process or it may opt to shift all the
costs to the nonprofit organization.
80. For example, a 2% fee on the annual property
sales of $37 million will generate $740,000 annually.

The state's

congressional delegation can encourage federal appropriations to support land protection programs. Due to the significance of the
RFR mechanism for comprehensive land conservation, federal legislation may earmark
funds for support of the RFR mechanism in a
particular state.

82. Examples include the United States Department
of Agriculture's Conservation Reserve Enhancement Program, which can provide permanent easements and the
Emergency Watershed Protection and Small Watersheds
Program. The 1996 Farm Bill also authorized farmland protection matching grants, but subsequent appropriation
bills have failed to provide funding. Funding for the
purchase of easements in Massachusetts came through the
Intermodal Surface Transportation Act in 1996. AMERICAN
FARMLAND

TRUST,

supra note 12, at 102-03.
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3. Local Governmental Funding
Local and regional governments may
have funding available to support portions of
the RFR mechanism and services. These
funds may be part of state support of local
government or come from federal passthrough funds to local governments.

B. Private Funding
1. Charitable Funding
Funding for the RFR mechanism can be
solicited from individuals, charitable organizations, 83 and foundations. 8 4 The leveraging
effects of contributions to the RFR mechanism can be particularly attractive to donors.
2. Commercial Funding
There may be some reason to attract
commercial funding for the RFR mechanism.
A commercial line of credit to assist with necessary liquidity to manage multiple simultaneous land purchases may be attractive from
a commercial or a public relations viewpoint
for banking institutions with interests in regional economic stability and development.
VII: Summary.
The RFR strategy is an attractive and feasible approach to protecting landscapes and
economic development. The RFR mechanism
is a simple process that starts in the halls of
the legislature, harnesses the nonprofit sector, and actively engages private and environmental interests.
State legislation sets public policy objectives for land protection and the process for
implementation and administration of the
83. The Nature Conservancy provides funding for ecoregional planning, conservation strategy development and
conservation. The Nature Conservancy, at http://nature.org
(last visited Oct. 14, 2002). The Trust for Public Lands
funds conservation of open spaces for watershed protection, scenic beauty, recreation and historic purposes. The
Trust for Public Land, at http://www.tpl.org (last visited Oct.
14, 2002).
84. The William and Flora Hewlett Foundation's Environmental Program provides grant support to organizations whose sustainable policies "shape economic growth,
consistent with social and cultural well being, within the
limits of natural resources of the West." The William and
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RFR mechanism. The legislature in each
state can tailor the program to the particular
needs and concerns of its citizens.
Under the RFR strategy, private landowners have an economic tax-waiver incentive to
participate in land conservation efforts. Participating landowners receive an exemption
from the payment of property taxes in exchange for a RFR. There are no additional restrictions on landowners until they sell the
property. The landowner maintains the ability to use the property in any legal manner.
The only restriction is that when the land is
put on the open market for sale, the nonprofit
organization holding the RFR has the first option to buy the land.
When the landowner opts into the RFR
program, the appropriate local government
property official records the RFR, recognizes
the waiver of the appropriate property taxes,
and forwards the RFR to the state. The state
then reimburses the local government for the
waived property taxes.
Upon receipt of the RFR, the state forwards the RFR to the designated nonprofit organization. The board of directors of the
nonprofit organization represents a diverse
group of state leaders and other interested
parties. The nonprofit organization administers the RFRs in accord with the public policy
objectives stated in the enabling legislation.
The nonprofit organization analyzes the land
preservation values of the property in accordance with the legislature's guidelines and
awaits the landowner's voluntary decision to
sell the land.
If the nonprofit organization exercises
the RFR, when the land is offered for sale, it
Flora Hewlett Foundation, at http://www.hewlett.org (last
visited Oct. 14, 2002). The David and Lucile Packard Foundation's Conservation Program provides grant support programs that address biodiversity loss and environmental
decline. The David and Lucile Packard Foundation, at http:/
/www.packfound.org (last visited Oct. 14, 2002). The McKnight Foundation provides grant funds for the maintenance and restoration of a healthy and sustainable
environment in the Mississippi River basin. The McKnight
Foundation, at http://www.mcknight.org (last visited Oct.
14, 2002). See NATIONAL GUIDE To FUNDING FOR THE ENVIRONMENT

& ANIMAL

WELFARE

Cantarella ed., 2000).
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will purchase the land and apply easements
and other conditions to protect the agricultural, development or other characteristics of
the land. When the nonprofit organization
exercises the RFR and buys the land, it holds
the property just long enough to place the
easements and conditions on the land that
are consistent with the legislative goals. The
nonprofit organization then returns the property to the market for resale at market price.
Private purchasers, nonprofit organizations or
governmental agencies may purchase the
land, now subject to the restrictions mandated by the easements and conditions added by the nonprofit organization.
Political leaders will appreciate the RFR
strategy because it provides a needed public
service without significant taxpayer expense.
The state legislature sets the guidelines for
the RFR program and maintains oversight of
the process, amending the RFR legislation as
needed. The property rights of current landowners remain completely intact. The burden

Protecting Rural Lands
of administration is carried by the nonprofit
organization. The RFR mechanism does not
increase government employment or ownership in land. The diverse membership of the
board of directors of the nonprofit organization, the transparency of its transactions, and
the sustained input from those with interests
in land use, economic development, and land
preservation combine to ensure sound decisions.
As rural and natural landscapes continue
to diminish, state leaders must act quickly to
implement innovative programs to protect
agricultural communities and open space.
The RFR strategy provides state leaders with
a long-term landscape preservation mechanism. The use of RFRs and the nonprofit sector makes for a strategy that provides a
simple, market-based, comprehensive,
speedy, voluntary, accountable, practical, inexpensive, and culturally appropriate solution to the challenge states face in preserving
agricultural land.
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Appendix A

85
Legislative Assembly SENATE BILL NO.
of
Introduced by
Senators
Representatives
A BILL for an Act to provide property tax relief and agricultural land protection or opportunities and to provide an effective date.
BE IT ENACTED BY THE LEGISLATIVE AS-

SEMBLY OF

SECTION 1: It is the intention of this Act to
establish as the policy of this State the goals:
(1) to preserve the agricultural land;
(2) to support community sustainability;
(3) to promote economic development;
(4) to encourage efficient, orderly residential and commercial growth patterns;
(5) to protect natural
habitat; and

resources

and

(6) to protect open spaces and scenic
landscapes.
SECTION 2. Terms used in this Act, unless
the context otherwise requires, mean
(1) "Eligible property owner" is an individual who owns (designated amount)
of contiguous acres of land in the
state,
(2) "Agency" is the (designated state agency),
and
(3) "Program" is the mechanism established in this legislation.
SECTION 3. The county entities shall offer eligible property owners a waiver of property
taxes for a period, in exchange for the landowner's grant of a right of first refusal to the
State. The offer shall be extended at the time
the property tax bill is sent to the property
owner.
SECTION 4. Upon receipt of an eligible property owner's grant of a right of first refusal to
85. The draft is based roughly on the procedure as it
might be implemented in the state of South Dakota. Resources used include South Dakota Legislative Research
Council, DRAFTING OF LEGISLATIVE DOCUMENTS, revised in
1996; Lawrence F. Filson, THE LEGISLATIVE DRFTER'S DESK

the State, the county treasurer shall record
the tax waiver on the tax rolls and the register
of deeds will record the right of first refusal
on the deed. The right of first refusal will
then be forwarded to the agency.
SECTION 5. Upon receipt of the right of first
refusal by the agency, the agency shall reimburse the county for the amount of property
taxes waived when the right of first refusal
was granted.
SECTION 6. For purposes of administering
the program, the agency shall contract with a
nonprofit organization. Under the terms of
the contract, the agency shall transfer the
right of first refusal to the nonprofit organization. The designated nonprofit organization
may exercise the right of first refusal to
purchase the property when it becomes available for sale and may place easements, restrictions or other conditions on use and
development of the property consistent with
Section 1, which shall be recorded by the register of deeds in the county where the property is located. Thereafter the nonprofit
organization shall promptly offer the property
for resale.
SECTION 7. The nonprofit organization shall
monitor and initiate any proceedings necessary to enforce the easements, restrictions or
other conditions on use and development of
86

the land.

SECTION 8: Effective date. This Act is effective for taxable years beginning after December 31,

__

Note:

An appropriation would be provided
for in an appropriations bill to address:
Reimbursement of waived property
taxes;
Any reimbursement by the nonprofit
organization of waived property taxes;
and
Any funding which might be provided
for the establishment and maintenance of the RFR strategy.

REFERENCE,

1992, and review of South Dakota and New

Jersey state law.
86. The authority to enforce may be additionally or alternatively given to the agency, the Attorney General or private citizens.
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